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How to Spot It and
How to Fight It

By Whitney Lay Greene

PI'E"EL‘I'I Lin an uclear

verdicts in bodily injury
cases begins with
combatting excessive

and unnecessary medical
bills frequently paid for
by third-party litigation

funding companies.

Medical Litigation

Funding

On the surface, medical litigation funding and lien-

based medical treatment pmvidt: a necessary service

to individuals injured in an accident who would not

otherwise be able to afford medical treatment. However,

this noble veneer hides the potential ethi-
caland legal turmoil of artificiatly inflated
miedical bills, quest innable procedures, and
a complex web ol relationships between
referral sources, medical providers, and
third-party funding companies that may
resilt from efforts to maximize an “invest-
ment” in the bodily infury claim or lawsuit.
Skeptics of third-party funding believe
these practices are at least partially 1o
hlame for the recent Increase in so-called
“nuclear verdicts” arising from seemingly
ordinary cases.

With billions of dolflars at stake, medical
lirigation funding is big business for fund-
ing compankes and medical providers wive
finance treatment, These entitles often have
six, seven, or even eight-figure reasons to
keep information and decuments, which
evidence funding practices and relation-
ships, from disclosure, Likewise, plaintiffs
andd their attorneys seeking to capitalize
an inflated medical bills as & conduit for
higher settlements and verdicts may also
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be incentivized 1o fight the disclosure of
this information. For those of us defend-
ing personal injury cases that ivalve these
funding compzanbes, this article highlights
the basics of how medical Hrigation fund-
ing works, what evidence it leaves behind,
and how it could dramatically atfect the
exposure in vour cases. The reader will
also tearn about recent d-urn:'.nplnrnl:. in
the casefaw fn'.t:-ril'.g disclosure of Tond-
ing information, legislative efforts o make
dischosure mandatory, and practical litiga-
tbon tactics both o discover e use fund-
ing informyation af trial.

What |z Medical Litigation Funding?

Litigation finance is the broader umbrella
for the funding of any fawsuit by a third
party, The litigation finance industry
began in Australia and the United King-
dom before making its way 1o the U5, in
the early 2000z, However, over the past
fen years, the industry has boamed, In
the commercial [itigation context, hnanc-

m YWhilney Lay Greens & a partner al D Bkl & Fembam LLP in Alamts, Georgs. She 15 an aspenencad oidl litgatar i the
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ing typically involves the paying of the
cnsts and fees asenciated with bringing a
lawrsarit againsl another business, In per-
sonal injury cases, litigation finance is
more [ikefy to involve the funding of med-
ical treatment and falls within the smaller
scope of medical litigation funding. In
these cases, the third-party finance com-
pany funds the medical treatment of the

EEEEE
In personal injury cases,
litigation finance Is more
f to involve the funding
of medical treatment and

Falls within the smaller

the third-party finance
company funds the me
treatment of the party to

the Iitigation through one of

| models (discl

B COMpany
Ves payment,
at a significan

it profit, from
the ay

Uit proces

party tis the litigation theough one of sev-
eral models (discussed further below).
Thereafter, the finance CONpany receives
payment, generally af a .;ugniﬁn::un pn:nﬁ[,
Fromm the lawsuit procesds,

Litlgation finance companies have bil-
lions of dollars ar their disposal for liviga-
thon funding, with Burford Capital (which
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invests I:ugct'.-' in commercial litigation)
being one of the largest. At an industry
conference in Sepiember 2019, Burford’s
founder hoasted about its £2.5 hillion in
assets and 5225 million dollars in posi-
tax profits in the first half of 2019 alone.
There are a plethora of other players in the
|anLL;.Ir§.-' as more and more (nvestors fock
I promises of staggeringly high returnms on
their investments. A few nf the mare well-
known medical litigation funders Include
Cherokee Funding, ML Healthcare, Orasis
Financial, Key Health Medical Salations,
Pegasus Fu nrling. Cash4ACases, and Green-
link Solutipns.

Types of Medical Litigation Funding
Medical litigation fimance is typically
acoomplished through one of two meth-
ods: the medical factoring model or the
physician-funded treatment model. Both
midels. typically involve inflated billing,
unnecessary andfor excessive medical pro-
cedures, and questionable bllling praciices
tn orcer 1o recoup the cost of Anance. The
primary difference between the two mod-
els is whether the individual plaintiff or the
plm'urh:r receive the loan,

Medical Factoring Maodel

Under the medical factoring model, the
pultunt."plnln:irf horrows the money for
the medical treatment. Specifically, the
plaintif’s lawyer refers the plaintiff to lit-
igation-company preferred physicians for
treatment. The physiclans then “bill™ at
sl f-pary or special (inflated) litigation fund-
ing rafes, drlvmg up the cost of the care
and the potential damages awarded. The
miedical r'undmﬂ coumpany then purchases
the patient’s account from the provider
at a deeply reduced rate, often the actual
reasonable and customary value of thefr
charges. Wext, the funding company stands
in the shoes of the provider to coflect the
difference from the amount paid to the
provider and the amount of the (inflated)
billed charges,

Physician-Funded Treatmeant Model

Under the physician-funded treatment
model, the funding company provides
financing directly to the medical pro-
vider to cover overhead (tncluding fees
and expenses) assoctated with treating
many plaintiffs. The provider then solic-

its and obtains referrals of patients with
compensable injuries from other medical
providers quuenil'!.' chirppractors) and
plaintiffs’ lawyers. Once the plaintiff hegins
treatment, some providers create inflated
medical bills through over-treating, over-
hilling, and improper billing. This billing
typically occurs under a letter off pritec-
tipm between the physician, the patient, and
the lawyer. Upon the resolution of the law-
suit {either by jury award or by settlement),
the plaintiffs lawyer negotiates the amount
owed to the provider for the inflated hills.
Frequently, the provider receives approx-
imately half of the total “billed” charges;
although there are certain instances where
they receive as little as ten cents on the
dollar. The physician then pays the fund-
ing company with the pmﬁ1:=. and contin-
ues the cvcle,

How 1o Spot Medical

Litigation Funding

Both third-party litigation {u.nrllng O
panies and providers whi |1-rn'>'i:d|.r treai-
ment under a letter of protection want
to ensure they arg making good “hers®
when choosing lawswits in which to invest.
This requires these entities E.’i:‘iE‘I][iH“:r' i
perform claim evaluations to determine
whether fundinga plaintiff's treatment is a
sond [nvestment, |il;|:l1.' [0 generate @ pos-
itlve return. The arrangement alse incen-
tivizes providers to perform (and bill) for
as much treatment as possible and [ comn-
nect all of their treatment of a patient to the
accident at issue in the lawsuit, Providing
favorable causation opinions is vital to the
enferprise hecanse demminmg the treat-
mient was 0ot caunsally related to the acci-
dent woald result ina losver retarn on thetr
investment. These efforts to mitigate the
risk of losg and increase the likelihood of a
positive return frequently require a .u[:nif-
icant amount of coordination hetween the
“funding triangle” of plaintiffs’ attorneys,
providers, and funding companies,

This coordination is frequently docu-
mented in a variety of contracts and other
documents, which are imvaluable as evi-
dence to show potential bias on the part of
the treating physician andfor o challenge
the reasonableness of the plaintiffs medi-
cal bills, Unsurprisingly, none of the par-
ties to the funding triangle are cager to
reveal the existence or nature of litigation



Fundinl.:—t:-r 1 provide defense atiorneys
with the documents that evidence them.
Thus, defense attorneys must be savey to
id.i‘.l.'l1if"!-' cases where funding companies
are involved. Examples of the types of doc-
uments frequently found in the funding
triangle paper trail and the nature of infor-
mation expected to be found in those doc-
uments are discussed helosw:

Electronic Medical Records and
Practice Managemant Software
Mow that the use of electronic medical
records is virtually ubiquitous within the
medical community, the same is troe frr
the use of practice management software,

which incorporates virtually all aspects of

the management of a providers medical
practice into a single software platform.
These platforms can prove to be a gold
mine for identifying evidence of litiga-
tion funding and treatment coordination
between providers, plaintiffs” attorneys,
and third-party funding companies spe-
cifically. Three of the more common sofi-
ware programs are Care Cloud, E-clinkcal
Works, and Centricity. Each of these pro-
grams allow pnn'ndrr'-. fo input electronic
nates and of her information in a |'.IH.rI.|.'!III'.'-.
medical file, which (importantly) do not
become a part nf the patient s electronic
medical record, Although the specific
set-up varies by aoftware, these extra-
nepus notations are typically nrg,.:nu.ﬂl
info various “tabs”™ within the software.
The “tabs™ most llkely to contain notes
specifically reflecting the involvement
of litlgation funding and/or direct com-
munications with plaintiffs’ attorneys
include patient notes, patlent alert notes,
scheduling notes, or notes from billing.
Other possible tabs that could contain key
information are the guarantor, contracts,
insurance, hnancial, pavment plan, and
historical data tabs.

For example, Care Cloud allows a [rro-
vider to inpuet what are referred toas “pen-
cil notes” withina patient’s medical chart.
Centricity uses 2 simblar npﬁml referred to
as “Patlent Alert MNotes,” These notes fre-
quently contain references to direct com-
munications with the patient's attorney.
These communications include 2 varkety
of topkes, Including requests from the pro-
vider to be updated o the statas of the li-
Igation, questions abouwt available policy

limits, requests for supporting documents
or conferences in anticipation of being
-ﬂl."|‘l|.‘|.=iEd by detense counsel, communi-
cations from a plaintiff's attorney alert-
ing the provider to possibly problematic
infarmation {ie. a subsequent accident),
and even seeking nppmm.!_,ﬁ'rlm the aitpr-
nex fo procesd with a specific medical pro-
cedure, These notes will also sometimes
reflect copy and pasted version of e-mails
between providers and the patient's atior-
ney. Frequently, the e-mails will iden-
tify the key playvers within the physician’s
practice who are actively involved in coor-
dinating with the pla'mrl!r":; atiorney. This
information |s key to identifying poten-
tial deponents in the future. In sum, the
nodes contained in the practice manage-
ment software not only provide direct
evidence of possible blas on the part of
the treating physician and of coordina-
tion between providers and |Jl.ainln‘F=;' pro-
viders, Ihc} may also offer clues 1o ather
spUTCEs of |n1ﬁrm:|.tlnn and documents
that the providers and plaintiffs’ attorney
may deny exist,

Contracts and Funding Agreaments
Regardless of the fur::llng masde] invalved
in a particular case, there Is bound to

be & contract or fina neing agreement of

some sort memorializing the terms, In
the case of the physician funded treat-
ment model, there is typlcally a financing
agreement that lays out the terms of the
arrangement and contains a schedule of
accounts that identifies all of the claims
andfor cases covered by the agreement, At
a minimum, the I‘u'::m.:lng agreement will
identify the third-party funding company
trvolved and the start date for the agree-
ment. These agreements. also |'|'|:qm:rLrI:r'
contain clauses dictating that the medi-
cal provider is the sole contact with the
plainln‘iﬁ’ atiorneys and requiring that
the provider use hisor her “best efforts™ to
settle each account for 25 nigh an amount
a5 possible, Tn addition, frequently the
gchedule will show that the same attor-
ney or law firm refers patients to the same
provider(s) repeatedly. Obviously, this
practice only increases the likelihoed of
bias on the part of the treating physician,
since a plaintiff's attorney is less likely to
continue rcﬁ:-rring clients If the physician
does not provide favorable opinions.

Individual patients are also typically
required 1o complete a letter of profection
on hehalf of the provider that establishes
a lien on any litigation proceeds. These
letiers may also include other |.1|1guag-:~
indicating that the patient is expressly fore-
going the use of personal health insurance
in favor of lien-hased treatment. Last, let-
ters of protection andfor financing agree-

ERERS
These communications
Include a variety of topics,

ncluding requests from the
[:-n:}'-.'iu:iﬁ.r to be updated on

the status of the litigation,
questions about available
limits, reques
supporting documents or

conferences in anticipation
of being deposed
by defer

communications from a

15€ counsel,

plaintitf's attorney alerting

the provider

to possibly
problematic information (i.e.,
1 subsequent accident),
and eve ing approval
from the attormey to
[ ¢ with 8 5

e ol o [
meaical o

ments may even require that the plaintiffs’
attorney obtain approval before settling
any case below the total amount of serv-
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ices rendered. Overall, these agreements
make clear to a jury that the treating phy-
sicians in these types af cases are not sim-
pl].' impartial third parties with no interest
in the outcome of the case. Their relation-
ships with the plaintiffs’ attorneys and the
funding companies are complex business
relationships, and any opinions they offer
should be viewed through that lens.

EEEEE
The marketing matenals
ised in furtherance ol
this ettort can provide
additional evidence of the
high levels of coordination
between providers and
their reterral sourc

In the medical litigation

fIJI]IZjlf'I[_} COr

Referral Forms, Perindic Case

Updates, and E-mails

Traditional medical providers simply treat
a patient’s sympioms and complaints as
they are presented. If the patlent has been
involved in an accident, they seek only
the necessary details to pu:rfmm an accy-
rate asaessment of the paiicm':; possible
injuries. Unlike this traditional physician-
patient relationship, medical providers
involved in medical litigation funding must
also assess whether accepting and treating
a particular patient is a gnn:{ imyestment.
Because they -::-|111|.' recelve payment out
af the litigation proceeds, they must nec-
essarily determine whether procesds are
likely to be received. Some of these provid-
ers even have personal injury departments
equipped with legal assistants, paralegals,
and employess whose sole job s to serve as
personal injury case managers,

In arder for providers and their staff to
make an accurate assessment of whether
a case is, In essence, a good bet, they fre-
qucrnrlj.- require a potential patient’s attor-
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ney o complete an intake or referral form
prior to scheduling an appointment. These
formes seek not only basic details about the
patient’s accident, but also whether there
were any witnesses, whether cameras were
present or absent. the name of the insur-
ance company involved, and any applica-
hle insurance limits. The forms frequently
request copies nf decuments, like incident
ar police reports,

Aside from requiring intake forms and a
pre-appointment assessment of a p{ﬂnnlial
patient’s claim before beginning treatment,
providers may also require that the plain-
tiff's attorney provide other documents and
information as a condition of accepting the
patient. Many of these providers even have
standard form ketters, which they send to
potential patients’ attornevs, laying oot
requirements like providing the executed
letter of protection, status reports on the
litigation every thirty to sixty days, appli-
cable policy limits, and accident or inckdent
fiormes, As with the Information contalned
tn the practice management software, these
documents are nod included in the patient s
miedical records and would never be pro-
duced in response o & fraditbonal non-
party request. These documents not only
provide further evidence of the unigue
business relationship between these treat-
ing physicians and the plaintiff’s attorney,

they also point fo other potential sources af

1:'|-hl|:11-|:|£'. For example, status reporis are
typically provided in the form of e-mails.
Thus, if reports are required by a partic-
wlar physician, there are almost certainly
bound to be ¢-mails between the physiclan
and lawyer {or, more likely, their respec-
tive staff moembers), as well, 1t Is also mot

ancomon for physicians {or their staff

members) and lawyvers (or their staff mem-
bers) o commuEnicate |.‘|.il'£'-|:l|'_!.' with each
other by text. These communications can
reveal the unparalleted level of coordina-
tion hetween the physl;lan.md attorney in
advancing a plaintiffs case, Accordingly,
any averment in |.‘|.|5|:-|}1.'|H':.' that noe-mails,
text messages, of other written communi-
catlons between provider and Lawver exist,
shoubd be met with significant skepticism.

Marketing Materials

In order for the medical litigation funding
syatem to work financially for the medi-
cal providers, It requires a steady stream

of personal injury patients. With this
requirement comes the need frr providers
to market their services to other medical
providers i!requr:nll].' chirppractors) and
plaintiffs’ attorneys. The marketing mate-
rials used in furtherance of this efort can
provide additional evidence of the high
levels of coordination between providers
and their referral sonrces in the medical
litigation funding context. Examples of
marketing materials include everything
from hrochures sent to plaintiffs’ attorneys
advertising the provider's persomal injury
tearn and relationships with friendly chiro-
practors, to invitations to pnwldcr-hmted
networking dinners for plaintiffs’ attorneys
and chiropractors.

Caselaw Developments

Fawvoring Disclosure

Inasignificant case for the 1ith Circuit, ML
Henltcare Servipes o, Publix Supermarkers,
frc, established for the first time that doco-
ments evidencing medical litgation funding
were not only discoverable, but admissible
at trial, 881 F.3d 1293 {11th Cir, 2008). The
underlying lawsuit arose from a slipand fall
im the dairy aisle of agrocery stove, Through
discovery, defense counsel learmed that a
medical litigation Ainance company, ML
Healthcare, had entered into an agreement
with the plaintiff and the physicians in-
vildved to |!|I3[C|‘|H.‘-.ul!h|: patient’s accounts re-
ceivable at a discounted rate with the proviso
that the full cost of treatment could be re-
covered from any settlement or judgement.
The Georgia-based district court ordered
the production of medical Iitigation fund-
ing evidence during discovery and allowed
evidence of the agreement to be admitted
at trial for the purposes of establishing bias
on the part of the treating physiclan and as
evidence of the reasomableness of the plain-
tiff’s medical bills, Both the plaintiffand ML
Healthcare appealed the rulings (regarding
discovery and the admission of the evidence
at trial), arguing both were barred by the col-
lateral source rule.

In upholding the bower court's decision,
the 11th Circait held that evidence of a
Fundiﬁg u:]-mpan:."ﬁ pavment arrangement
with the plaintiffs doctors was admissible
to show bias on the part of treating physi-
clans, The court did not rule on whether
thie evidence could also be introduced to
challenge the reasonableness of the plain-



tiff's medical bills as it determined the
defense counsel did not actually intro-
duce it for that purpose at trial. This deci-
sinn, which held that evidence of medical
litigation funding arrangements was not
only dizcoveralble. but admissible, created
a watershed moment for defense attorneys
who had long struggled hath to obtain lit-
igation funding documents and to intro-
duce them as evidence at trial.

Since the ML Healtheare decision, the
Georgia Court of Appeals and other Geor-
gia federal district courts have followed
suit, similarly allowing the discovery and
admission of evidence of litigation funding
to varying degrees, In Stephens v Carshana-
Castang, 814 5.E.2d 434 (Ga, App. 2013], the
trial conrt initially excluded evidence of the
treating physician’s financial interest. The
Georgia Court of Appeals reversed the trial
court’s decision, holding that the treating
physiclan’s Interest was “highly relevant™
and even going as faras to call the physician
an “Investar of sorts”™ in the lawsuit, BEcho-
ing the language of the MI Haqlth Care and
Stephens courts, a different Georgla-based
district court aize allowed svidence of the
financial incentive of the physician to tes-
tify favorably and determined doing so did
not violate the collateral source rule, Range!
v Anderson, M2 F.5|||J|J.3r|- 1361 (5,18 Ga.
2016), Going further, the Rangel court also
permitted the pavment evidence to be used
to challenge the reasonableness of the med-

fical treatments performed and the value of

the services provided,

In addition to caselaw developments
Favoring dischosure of medical litigation
Funding information, some courts, in-
cluding the Morthern District of Califor-
nia, have implemented 5tan-:1':ng orders
that require the disclosure of third-party
funding information {although the Cal-
ifornka order only applies 1o class-action
suitsh. The trend has contimued at the fed-
eral level with a 2019 proposed amend ment
to Federal Rule of Civil Procedure 2a(al(l)
(A}, which would require Initial disclosures
to include the disclosure of any third-party
litigation funding agreements in all civil
actions filed in federal court.

Legislative Developments

Favoring Disclosure

Elsewhere, other states have opted to enact
legriskation expressly to require the disclo-

sure of litigation funding in discovery, with
Wisconsin being the first state to doso in
2MA. West Virginia passed a more compre-
hensive bill in 2019, which imposes exten-
sive requirements on litigation funders,
requires registration with the state’s attor-

ney gemeral, and mandates disclosure of

the terms of their agreements— regard-
less of whether they are requested in discow-
Ty, Lawmakers im at least four ather states
[Flarida, Utah, New York, and Georgia)
have considered or are considering similar
hills to address litigation funding and its
effect on driving up medical bills (and ver-
dicts) around the country.

In addition, in 2019, four members of

the Senate Judiciary Committee, led by
Senator Chuck Gmsqleg,- proposed the Lit-
(gatipn FJ.!rJr.‘l'J."i'J__ Transpareucy Act, Amang
ather things, the act sought to reguire the
disclosure of litigation funding agreements
at the outset of any class action filed in fied-
eral court, or in any clabm that is aggre-
gated into a federal multi-district litigation
proceeding. Although the fate of this par-
ticular piece of legislation is unclear, a
prios version of the bill stalled in commit-
tee last year.

New Fronfier: Treating Physlclian

s, Expert Witness
.-H.llu:rru-.:].'-pnwldcr-l'undlng company
refationships may transform a frealing
pﬂay5|'4'f:zjr into an exper? witness. Typi-
cally, treating physicians are not subject
to the same Federal Rule of Civil Proce-
dure Zaia)2)B) requirements as refained
experi witnesses, However, recent caselaw
developments open the door for defense
attorneys to argue that the nature of the
relationship between attorneyvs and med-
ical providers In cases where medical lit-
igation funding is involved can lead to
the physician’s classification asan “ex pert
witness™ and trigger the more stringent
Rule 26 disclosure requirements, In a pair
of Georgia district court holdings, the
Morthern District of Georgla comcluded
that the .. label of ‘treating physician’

was ireelevant and the determination of

whether Rule 26(z){Z1B) must be met
turned on whether the physician offered
opinions bevond those directly arising
from the patient’s treatment.” Kosmdra-
pienta v Ace Doran Houling o Rigging
Co, (8 Ga, CAFN: LHevil094 and

Rarber v. Barnaby (NI Ga., CAFN:
=201 8cw 04925},

Inmaking that assessmient, those courts
looked at two factors: (1) whether the phy-
sician’s causation opinion relied on infor-
mation or documents gathered outside
the course of treatment (for example, from
a plaintiff's attorney); and i2) whether
the physician was “retained or specially

EEERD
Attorney-provider-

funding company
relationships may transform

A into

d Ire I.]Irlllll W)

dll HH.'-—rI' withess

employed™ in the ordinary sense of pay-
mient being lssued for their opinions. After
evaluating each factor, the court in both
cases determined that the providers tes-
timony regarding their treatment of the
plaintiff “cohabitated”™ with expert tes-
timony otslde of the treatment, which
triggered expert testimony disclosure
requirements under Rule 26al2)(B). Dis-
trict courts in Alabamea and Flosida have
also reached similar decisions. Impor-
tantly, this gave defense counsel gmlmri!-.
o seek exclusion of the physician for hav-
ing been improperly disclosed, See Brows
v, Best Foods, A Div, of CPC Int'l, Inc., 169
F.R.D. 385, 389 (N.D. Ala. 1996} Mualuff .
Sunty B T, W 17-0026840001, 2007 WL
52908749 (5,10, Fla, Mow, 9, 2017).

Viewed through the lens of the docu-
ments identified in the paper trail section
above, the plaintiff's attorney’s provision
of prior medical records, accident reports,
viden, etc. would all constitute “intorma-
tion or documents gathered outside the
course of treatment”™ as to the fiest fac-
tor, With regard to the second factor, pay-
ments are most often seen in the form of
the plaintif’s attorney's payment for med-
ical parratives, permanent disability rat-
ings, or for meetings with the physician.
Last, evidence that the physician was "s.pn:-
clally employed” by the attorney can be
shown through the on-golng and unesoal
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relatbonship that providers have with the
plaintiff's attorney in litigation funding
cases—which is demonstrated through
the “status reports” and communications
aoften contained within the practice man-
agement software.

Best Discovery and Litigation
Practices for Obtaining Litigation
Funding Information

Mot to put too fine a point on it, but the

best advice for defense lawvers in need of

litigation funding information is w stop
sending botlerplate discovery requests and
fallow through on what you ask for, Now
that we know a wealth of information and
evidence regarding litigation funding refa-
thonships exists and how it will help in the
defense of our case, the question becomes:
how do we get itf The first step in devel-
oping a comprehensive dis.n:mler]-' siral-
egy s to stop using bollerplate non-party
requests. As shown above, most of the
documents and Information vital to iight-
ing the inflated medical bills and unnec-
essary medical treatment asseclated with
litigation funding are intentionally left out
of a patlent’s chart and billing records.

The truth is, physicians, funding compa-

nies, and (sometimes) plaintiffs’ attorneys

tvelved in medical litigation funding do

not wani defense atiorneys o see whiat s

on the ather side of the funding curtain,

and they are certainly unlikely 1o turn over
the most pertinent documents happl]}' ar
unilaterally.

Accordingly, the firs step Is 1o develop
cnmprehensive, targeted subpoenas or non-
party requests that specifically lay out the
categories of documents you are seeking.
Since most defense lawyers practicing in
the personal [njury sphere become accus-
tomed to seeing the same plalntiff-ori-
ented physicians repeated Iy, a hest practice
is to develop provider-speciiic requests for
those physicians. Below are a few of the
non-traditional documents that should be
requesied from a medical provider in the
myedical litigation funding context:

* Information from tha applicable prac-
tice management software. The request
should identify the specific software
used by the provider (if known) and list
example types of software (ie, Care-
Cloud, Centricity) if unknown. The spe-
cific “tabs” sought should also be listed.
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= Communications with the plainiiff and/
or plaintiff's attorney. The request should
inchade the plaintiff's attorney, medical
prowider, and their respective staff mem-
hers. Common job titles for physician
staff members involved in case man-
agement and/or itigation funding issuwes
are: physiclan laison, personal injury
clerk, personal injury client relations,
funding lizisen, and legal assistant.

* Internal communications, This request
should cover internal emails, chat room
Icrgﬁ. text messages, or olher communi-
cations in any way related to the plain-
tiff, kis or her lawsnit, andsor kis or her
bills,

* Marketing materials. This request should
also include commumications regard-
ing marketing sent @ or from the prac-
tice's emplovess, Comman job titles for
provider employees typically Involved
in marketing for personal injury cases
are: marketing leam coordinator, chiro-
practic network lizison, public relations
consultant,

= Referral documents. This request should
inchade any and all documents or com-
munications related to how a specific
patient was referred to the provider.

* Contracis, agreements, andfor assign-
ments of rights. This request should
include any and all contracis, liens,
assigmments of rights, agreements Lo
pay. or other legal instruments poten-
tially giving the provider andfor his or
her practice group a financlal interest in
the outcome of the litigation.
Obwvlpusly, these categories are not

irtended to be all-inclusive. However, the
rore tailored and detalled the request, the
miore difficult it becomes for the provider to
fail to produce documents under the gulse
of not being aware specific documents
were Intended to he covered under the
request. A non-party request should alse
be sent directly to the litigation funding
company, once identified. Those requests
should include

« Contracts or other wrilten agreements
entered into between the funding com-
pany, plaintiff, andior kis or her attor-
ney: as well as agreements befween the
funding company and any medical pro-
vider who treated the plaintiff;

o All documentation related to the fund-
ing company's purchase of an acoount

receivable from any medical provider

whi treated the plaintiff:

« Any intake forms, questionnaires, or
other documentation created by, or pro-
vided to. the funding company that
describes the accident at issoe in the
lawsuit or the plaintiff’s injuries;

« ANy progress notes, treatment notes
or stalus reports rl:gan'llng the plain-
tiff's medical treatment exchanged by
the funding company with any medical
provider;

« [Mocumentation widcncjng payments
made between the funding company
and the plaintiff’s medical providers;

« All correspondence between the fund-
ing company and the plaintif’s medical
providers;

« Documents related to any fee arrange-
ment or negotisted rate between the
funding company and the plaintiff's
medical providers;

o« All documents exchanged between the
funding company and the plaintiff’s
attorney; and

« A listing of all cases in which any mem-
ber, emplovee, or agent of the funding
eompany has worked for the plaintiff’s
counsel in the past len years.

While developing strong discovery
requests is first step to discovering key
medical litlgation funding information,
follow-through on those requests is even
more important. Medical litigation fund-
Img fas been albowed to operate un-checked
in the shadows for years, The result is an
immensely lucrative business model for
funding companies, medical providers,
and. frequently, plaintifs attorneys, Given
the damage this type of evidence can do to
a plaintiff’s damages claim and the enor-
miousty profitable nature of the litigation
funding model, none of the players in the
process are likely to open their files to dis-
covery eagerly. Funding companies also
have lawyers on deck (often our defense
brethren!), ready to respond to the sub-
poena o non-party request and assert a lit-
any of objections. Rarely are any requested
documents Initially produced. As a result,
amy response or objection to the non-party
request should be carvefully reviewed and
promptly responded to with an appropei-
ate good faith letter purswant 1o Rule 37,

Maore often than not, providers and
funding companies will prolong the pro-



cess 1o obtain the requested documents
even after the issuance of a Rule 37 let-
ter. Frequently, it seems the hope is that
the requesting party will either give up,
miove on o another more pressing matter,
or that the case will settle betore a coort
ever hears the discovery dispute. Know-
ing this, defense attornevs cannot wait for
months of back and forth with these enti-
ties, Instead, make the good-faith effort to
resolve the discovery dispute and promptly
take the appropriate next steps, whether
that be a mation to compel or a more infor-
mal discovery conference with the presid-
ing judge.

Depositions of Providers, Billing
Managers, and Corporate Representatives
Aside from re-thinking the traditional
approach to non-party requests, defense
lawyers must also re-think our approach
to treating physician depositions. Provid-
ers should be questioned about which prac-
tice management software the practice
uses. including the name of the software,
the various tabs or Input sections within
the software emploved by the practice, the
kinds of information recorded within those
tabs, and the employees {or employee job
titles) responsible for entering the various
pleces of information. 11 the information
from the software has not been produced
before the deposition. ask the provider to
show you the software and the more impor-
fant information contained therein (Le.
the pencil notes or patlent alert notes). Pro-
viders frequently bring a laptop to the dep-
osition in erder 1o refer to their medical
records and wsually have the information
readily availahle,

Itis also ionportant to find out aboat the
practice’s billing procedures and profocols
and the provider's knowledge of the vari-
ous billing practices, Most often, provid-
ers will contend they have no knowledge
of billing practices, Accordingly, it is vital
to find out which emplovees within prac-
tice do have the necessary information
(i.e., & billing or office manager). Last,
ask the necessary questhons to evaloate
whether you have grounds to seek the
exclusion of the treating physician on the
hasis that he or she was not properly dis-
closed as an expert witness under Ruole
26, In particular, determine whether the
provider recelved any payment from the

plaintiff’s attorney for medical narratives,
meetings, or the review of autstde docn-
ments. Then, make sure each and every
docoment reviewed and relied upon by
the physician in reaching his or her opin-
ioms s identified {to investigate whether
the physician relied on docoments outside
their treatment of the plaintitf).

As noted above, physicians frequently
testify that they have no knowledge of bill-
ing practices or how their patients pay for
medical treatment. Similarly. they also
typically claim to have no knowledge of
how a particolar patient comes to treat
with their practice (inclnding whether
they were referred by an attorney or fund-
ing company). In those instances, it is
vital to proceed with the deposition of
the l:'-'.lr[lﬂ.f'rﬂ-'ll‘-‘ I"E‘j.'-'l'l.‘-‘ifl'l‘ﬂ!i'l-'l.-‘. FUFSU-EF”
to Rule 30Ch)E), The corporate represen-
tative can then be questioned on bill-
Ing practices and referral methods of the
practice, Assuming these topics dre prop-
enly Identified In the Rule 30(h)(6) notice,
the corporate representatives cannot sim-
ply claim they have no knowledge of the
lssues in the same way @ provider can.
These depasitions also provide the oppor-
tunity to have a representative with bind-
ing authority admit that certain billing
practices (frequently used in cases where
medical litigation funding Is involved) are
improper.

A Look Toward the Future

As defense attorneys and thelr clients
are all too aware, the use of medical lit-
Igation funding continues o appear in a
growing number of cases. Likewlise, the
claimed medical bills In seemingly run-
of-the-mill personal injury cases continoe
to multiply exponentially due to fund-
ing invelvement. Both factors undeniably
contribute o the prevalence of so-called
“nuclear” verdicts across the country in
recent years,

Fortunately, courts and begislative bod-
les have begun to see that medical litiga-
tion funding is nothing like traditional
medical bill payment sources available to
persomal injury plaintiffs, which formed
the basis for the collateral source rule.
Instead, these funding relationships are
lucrative business arrangements that are
mare akin o an investment in the law-
suit, While these developments may open

door for discovering and using litigating
funding evidence. the onus is on defense
counsed to continue to fight for further dis-
closure. The process of sending requests,
following op with Rule 37 letters. Aling
motions to compel, and taking the nec-
essary depositions is onerous, tiring, and
time-consuming. [t can also be expensive
foor clients, so counsel must be able @ dem-
onstrate why the discovery battle is both
necessary and important to the defense
of the case. These efforts are only made
mire difficult it defense attorneys hoard
the valuable evidence obtained through
discovery battles in the hope of gaining
a competitive advantage. The members
of the “funding triangle™ will almost cer-
talnly continue working together to resist
the disclosure of this type of funding infor-
mation, and the defense bar must do the
same. 5o, take the information provided
in this article, use it to build on the strate-
gles and technbques identified herein, then
share what you learn! M
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